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S u b c o n t r a c t o r  p ro t e s t ,  o f  u n d u l y  r e s t r i c t i v e  
s p e c i f i c a t i o n  c o n t a i n e d  i n  IFB f o r  p r i m e  con-  
t r a c t ,  is s u s t a i n e d ,  w h e r e  a g e n c y  a d m i t s  t h a t  
r e s t r i c t i o n  p r o t e s t e d  was n o t  " a b s o l u t e l y  
n e c e s s a r y .  'I 

Where I F B  f o r  prime c o n t r a c t  c o n t a i n s  u n d u l y  
r e s t r i c t i v e  spec i f  i c a t  i o n  a f  f e c t i n g  c o m p e t i t i o n  
a t  t h e  s u b c o n t r a c t o r  l e v e l ,  and  p ro t e s t  a g a i n s t  
r e s t r i c t i o n  is  s u s t a i n e d  a f t e r  a w a r d ,  GAO 
recommends t h a t  a g e n c y  c o n s i d e r  m o d i f y i n g  
c o n t r a c t  t o  a l low s u b c o n t r a c t o r  to compete. 

I T C - D i s t r i b u t i o n  & C o n t r o l  D i v i s i o n  ( I T C )  p r o t e s t e d  
p r i o r  t o  b i d  o p e n i n g  a s o l i c i t a t i o n  r e q u i r e m e n t  t h a t  
" [ s ] w i t c h g e a r  and  [ c i r c u i t ]  b r e a k e r s  s h a l l  b e  m a n u f a c t u r e d  
by o n e  m a n u f a c t u r e r . "  The  s o l i c i t a t i o n ,  i n v i t a t i o n  f o r  b i d s  
( I F B )  No. N62477-82-B-0359, was i s s u e d  b y  t h e  N a v a l  
F a c i l i t i e s  E n g i n e e r i n g  Command ( N a v y )  for r epa i r  o f  t h e  
W a s h i n g t o n  Navy Yard e l e c t r i c a l  d i s t r i b u t i o n  s y s t e m .  Award 
was made u n d e r  t h e  I F B  w h i l e  t h e  p ro t e s t  was p e n d i n g .  

I T C ,  a small  b u s i n e s s  and  a p o t e n t i a l  s u p p l i e r  o f  
s w i t c h g e a r ,  c o n t e n d s  t h a t  t h e  o n e  m a n u f a c t u r e r  r e q u i r e m e n t  
is u n j u s t i f i e d  a n d  o n l y  s e r v e s  t o  e l i m i n a t e  small  b u s i n e s s  
s w i t c h g e a r  s u p p l i e r s  f r o m  c o m p e t i n g  b e c a u s e  none  of them c a n  
a l s o  m a n u f a c t u r e  t h e  c i r c u i t  b r e a k e r  c o m p o n e n t s  u s e d  i n  t h e  
s w i t c h g e a r .  

ITC s t a t e s  t h a t  i t  is n o t  s e e k i n g  t e r m i n a t i o n  o f  t h e  
p r i m e  c o n t r a c t ,  b u t  r a t h e r  i t  o n l y  a s k s  t h a t  t h e  r e q u i r e m e n t  
i n  q u e s t i o n  b e  d e l e t e d  f rom t h e  s p e c i f i c a t i o q s  i f  t h e  p r i m e  
c ~ n t r a c t . ; r  ~ w a r d e e  has n o t  a l r e a d y  p u r z h a s e d  t h e  s w i t c n g e a r  
i n  r e l i a n c e  o n  t h e  r e q u i r e m e n t .  

W e  s u s t a i n  t h e  p r o t e s t .  
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P o t e n t i a l  s u b c o n t r a c t o r s  o n  a p r o c u r e m e n t  h a v e  
s u f f i c i e n t  i n t e r e s t  t o  c h a l l e n g e  s p e c i f i c a t i o n s  a s  b e i n g  
u n d u l y  r e s t r i c t i v e .  I n c o r p o r a t e d  Door S y s t e m s  C o . ,  
8 -208407 ,  A U g .  1 9 ,  1 9 8 2 ,  82-2 C .P .D .  11 159.  

I n  i t s  r e s p o n s e  to  t h e  p ro t e s t ,  Navy a c k n o w l e d g e s  t h a t  
i t  " c a n n o t  c l a i m  t h a t  i t  was a b s o l u t e l y  n e c e s s a r y  t o  
res t r ic t  t h e  source of s w i t c h g e a r  a s  s p e c i f i e d . "  N e v e r t h e -  
less,  Navy t a k e s  t h e  p o s i t i o n  t h a t  a r emedy  is  n o t  a p p r o p r i -  
a t e  a t  t h i s  t i m e .  I t  a r g u e s  t h a t  t h e  r e s t r i c t i o n ,  a l t h o u g h  
n o t  a b s o l u t e l y  n e c e s s a r y ,  d o e s  s e r v e  t o  e n s u r e  t h e  d e l i v e r y  
o f  a s a f e  p r o d u c t .  Also, Navy a r g u e s  t h a t  t h e  f a c t  t h a t  a n  
award was made n o t w i t h s t a n d i n g  t h e  p ro tes t  was i n  l a r g e  
m e a s u r e  a t t r i b u t a b l e  " t o  t h e  p r o t e s t e r ' s  o b s c u r e - - a t  
b e s t - - s t a t e m e n t  o f  t h e  g r o u n d s  for i ts  p r o t e s t . "  

W e  d o  n o t  a g r e e  w i t h  Navy t h a t  ITC's p r o t e s t  was 
o b s c u r e ,  n o r  d o  w e  t h i n k  t h a t  i t  r e m a i n e d  o b s c u r e  u n t i l  
a f t e r  award .  I T C ' s  i n i t i a l  l e t t e r  o f  p r o t e s t ,  d a t e d  
S e p t e m b e r  1 9 ,  1 9 8 4 ,  a c o p y  of w h i c h  was f u r n i s h e d  to  t h e  
Navy, reads i n  p a r t :  

"By r e q u i r i n g  t h e  s w i t c h g e a r  and  breaker  to  be 
m a n u f a c t u r e d  by  o n e  company t h e  s p e c i f i c a t i o n s  
h a v e  e l i m i n a t e d  a l l  i n d e p e n d e n t  small b u s i n e s s  
sw i t c  h g e a r  manu f ac t u r e r  s . 

. . . . . 
" W e  a r e ,  t h e r e f o r e ,  p r o t e s t i n g  t h e  e l i m i n a t i o n  of 
small  b u s i n e s s  c o m p e t i t i o n  a t  t h e  s u p p l i e r  l e v e l  

I1 . . .  
W e  a r e  t h e r e f o r e  o f  t h e  v i e w  t h a t  Navy made award  w i t h  
knowledge  o f  t h e  b a s i s  o f  I T C I S  p r o t e s t .  M o r e o v e r ,  w h i l e  
Navy s t a t e d  t h a t  t h e  o n e  m a n u f a c t u r e r  r e q u i r e m e n t  s e r v e s  t o  
e n s u r e  s a f e t y ,  i t  a l s o  a c k n o w l e d g e d  t h a t  t h e  r e q u i r e m e n t  i s  
n o t  a b s o l u t e l y  n e c e s s a r y .  W e  t h u s  m u s t  c o n c l u d e  t h a t  s a f e t y  
c a n  be e n s u r e d  w i t h o u t  r e q u i r i n g  t h a t  t h e  s w i t c h g e a r  and  
b r e a k e r  c o m p o n e n t s  b e  m a n u f a c t u r e d  by  o n e  m a n u f a c t u r e r .  

p e t i t i o n .  - See g e n e r a l l y  Powercon  C o r p o r k  56 Comp. 
G e n .  912  a t  922  ( 1 9 7 7 ) ,  77-2 C.P .D.  11 1 2 5  5 and  cases  
c i t e d  t h e r e i n .  
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As t h e  p ro tes te r  appears  t o  r e c o g n i z e ,  i t  is n o t  
p r a c t i c a l  to  t e r m i n a t e  t h e  prime c o n t r a c t  a t  t h i s  p o i n t .  we 
t h e r e f o r e  recommend t h a t ,  i f  t h e  prime c o n t r a c t o r  h a s  not 
a l r e a d y  p u r c h a s e d  t h e  r e q u i r e d  s w i t c h g e a r ,  c o n s i d e r a t i o n  b e  
g i v e n  t o  m o d i f y i n g  t h e  p r i m e  c o n t r a c t ,  as u r g e d  by t h e  
pro te s t e r .  




